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*1 SUBJECT: Child Protection Act, Reporting Requirements
The reporting provisions of the Child Protection Act of 1977 are applicable to Fort Jackson.

To: Honorable H. Parker Evatt
Member
House of Representatives

UESTION:

Are the reporting requirements of the Child Protection Act of 1977 (88 20—10-10 et seq. Code of Laws of South Carolina
(1976)) applicable to observations of suspected child abuse on Fort Jackson, a United States military reservation?
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United States Constitution, Article 1, Section 8, Clause 17
DISCUSSION:

Article 1, § 8, clause 17 of the United States Constitution provides that the United States government shall exercise exclusive
jurisdiction over any land purchased with the consent of the Statein which that land islocated. However, the State may condition
its consent and the terms of the cession of jurisdiction, therefore, determine the extent of federal jurisdiction. Jamesv. Dravo
Contracting Co., 302 U.S. 134, 58 S. Ct. 208, 82 L. Ed. 155 (1937); Paul v. United States, 371 U.S. 245, 83 S. Ct. 426, 9 L.
Ed. 2d 292 (1963). Federal jurisdiction may be exclusive, concurrent with the State, or proprietary. In any one of these cases,
however, exercise of any jurisdiction by the State upon federal property cannot conflict with federal rules or policy or interfere
with the operations of the federal government. Paul v. United States, supra; James Stewart and Co., v. Sadrakula, 309 U.S. 94,
60 S. Ct. 431, 84 L. Ed. 596 (1940).

Sincethereisno question that State lawswhich do not conflict with federal governmental interests operate upon federal enclaves
which are either of concurrent or proprietary status, this opinion will assume that the federal government possesses exclusive
jurisdiction over Fort Jackson. See, United Statesv. Lovely, 319 F. 2d 673 (4th Cir. 1963).

*2 Asagenerd rule, since transfer of exclusive jurisdiction to the federal government is atransfer of sovereignty, State laws
have no effect upon federal enclaves subject to exclusive federal jurisdiction. However, there is a well recognized exception
to thisrule. Laws in existence at the time of transfer of sovereignty remain in effect, unless they conflict with federal law or
use, until abrogated by the new government. James Stewart and Co. v. Sadrakula, supra; Chicago, Rock Island and Pecific
Railway Co. v. McGlinn, 114 U.S. 542, 5 S. Ct. 1005, 29 L. Ed. 270 (1885). In Paul v. United States, supra, the Supreme
Court indicated that this principle is applicable where the same basic scheme of laws which existed before federal acquisition
continues to the present. The Child Protection Act of 1977 is part of a scheme of law for the protection, care, and welfare of
children which existed before the acquisition of Fort Jackson by the federal government and had continuously existed since that
time. Aspects of this law that do not conflict with federal governmental functions and have not been abrogated by conflicting
federal enactmentsare, therefore, applicableto Fort Jackson and State courts have jurisdiction over abused or neglected children
on the Fort. 1976 Ops. S.C. Atty. Gen. 350; Board of Chosen Freeholders of Burlington County v. McCorkle, 98 N.J. Super.
451, 237 A. 2d 640 (1968)

Furthermore, the subject of domestic relations, including custody over children, is traditionally exclusively within the
jurisdiction of the States, not the federal government. State of Ohio v. Agler, 280 U.S. 379, 50 S. Ct. 154, 74 L.Ed. 489 (1950);
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Hernstadt v. Hernstadt, 373 F. 2d 316 (2d Cir. 1967); McCarty v. Hollis, 120 F. 2d 540 (10th Cir. 1941). Therefore, absent
State jurisdiction over this matter, no means would exist for safeguarding the welfare of abused or neglected children on Fort
Jackson. In order to prevent avoid from existing in this area, State jurisdiction continues on federal enclaves.

Two issues remain to be discussed. First, does the Child Protection Act conflict with federal governmental functions or has it
been abrogated by federal rule or enactment? Second, do State courts have jurisdiction over violation of any aspects of the Act
which impose criminal sanctions? Asto thefirst question, it is clear that the Child Protection Act does not conflict with federal
policy on the subject of child abuse. In 1974 Congress passed the Child Abuse Prevention and Treatment Act to support State
efforts to locate and treat cases of child abuse. 42 U.S.C.A. 5101 et seq. § 5103(b)(2) requires States to have reporting laws
in order to qualify for assistance under the Act. See, 45 S.F.R. § 231 (1977) for regulations implementing this requirement.
See also, 42 U.S.C.A. 88 1397(3) and 1397(a)(1)(c), aswell asthe Army Regulations cited infrawhich aso evidence afederal
policy to carry out child abuse treatment through State agencies.

*3 Although the Department of the Army hasissued regulationswhich provide for aChild Advocacy Program on Army bases,
these regulations do not abrogate the State program. Army Reg. 60048, § |, 12.b. (1976) specifically directs Army personnel
to identify and use existing community resources to enhance the wlefare of children. * Community’ is defined to include civilian
institutions. Army Reg. 60048, § 1, 15.b. (1976). Furthermore, a stated function of the Army program isto facilitate the use of
existing servicesin the civilian community which may not be presently being utilized fully. Army Reg. 60048, §1, 14.c. (1976).

The Army program does establish a child protection and case management team which is charged with the duty of evaluating
and managing a reported case of child abuse. Army Reg. 60048, § I, 18.b.(1) and T11. (1976). It appears that the Army
has provided that primary responsibility of the initial handling of a suspected case of child abuse is to be with the Army.
However, this management team is specifically directed to ‘[u]se and coordinate available resources (military and civilian)
to treat children . . ..” Army Reg. 60048, § I, 111.c.(4) (1976). Therefore, while the State Act applies to Fort Jackson, any
assertion of State jurisdiction should be done in coordination with Army personnel. To prevent interference with the military
function of the base no action should be taken without such coordination.

The second question posed above is whether State courts have jurisdiction to impose the criminal sanctions provided for in §
20-10-190 of the South Carolina Code (1976). It iswell settled that ‘ [w]hile exclusive federal jurisdiction attaches, state courts
are without power to punish for crimes committed on federal property.” James Stewart and Co. v. Sadrakula, supra, at 309 U.S.
101. Therefore, a State court would not have jurisdiction to try someone accused of violating the reporting provisions of the
Act. However, the Assimilative Crimes Act, 18 U.S.C.A. § 12, provides that on afederal enclave whoever is ‘guilty of any act
or omission which, although not made punishable by any enactment of Congress, would be punishable if committed or omitted
within the jurisdiction of the State, . . . in which such placeis situated, . . ., shall be guilty of alike offense and subject to alike
punishment.” This section adopts as federal law those criminal laws of the State which do not conflict with federal policy in
punishing conduct not made punishable by any act of Congress. United Statesv. Barner, 195 F. Supp. 103 (N.D. Calif. 1961);
Air Terminal Servicesv. Rentzel, 81 F. Supp. 611 (E.D. Va. 1949). Adoption of the criminal sanctions in the instant case is
particularly appropriate since federal policy as to abused children would be strengthened and supported by such adoption.

CONCLUSION:

The reporting provisions of the Child Protection Act of 1977 are applicable to Fort Jackson. However, the handling of any
reported case of child abuse must be donein coordination with federal officials on the base. Failure to report a case of suspected
abuse would not giverise to acriminal prosecution in State courts but would be cognizable in federal courts.

*4 Brian P. Gibbes
Assistant Attorney General
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