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*1 Re: College Application—Disclosure of Arrest Record

Mr. George C. Leventis

Director of Research

Education and Public Works Committee
House of Representatives

Post Office Box 11867

Columbia, South Carolina 29211

Dear Mr. Leventis:

You have inquired as to whether an applicant to a state college or university may be required to make full disclosure
of his arrest record, specifically whether anything not amounting to a conviction should be recorded for possible use
against the applicant.

It may be stated as a general proposition of law, applicable in this State, that the right to attend a state college or
university is a benefaction of the law, and one seeking to become a beneficiary must submit to such conditions as are
lawfully imposed. Further, that the governing body of such an institution may be invested by law with the authority to
promulgate rules, regulations, and procedures regarding the admission of students to the institution, providing the rules,
regulations, and procedures are reasonable and not arbitrary or capricious. 15 Am.Jur.2d, Colleges and Universities,
Section 16; 14 C.J.S., Colleges and Universities, Section 25. Confer: Williams v. McNair, 316 F.Supp. 134 (D.S.C. 1970),
aff'd 401 U.S. 951; Gantt v. Clemson Agricultural College, 213 F.Supp. 103 (W.D.S.C. 1962), rev'd on other grounds
320 F.2d 611; Moye v. Board of Trustees, 255 S.C. 46, 177 S.E.2d 137 (1970); DeFunis v. Odegaard, 84 Wash.2d 617,
529 P.2d 438 (1974); Arizona Board of Regents v. Superior Court, 106 Ariz. 430, 477 P.2d 520 (1970).

It does not appear that any reported case has addressed the issue of the validity of requiring a college applicant to make
full disclosure of his arrest record. Nevertheless, it would appear that resolution of the question would involve balancing
the governmental interest in knowing as much as possible about the applicant against the resultant infringement upon the
applicant's privacy. Upon a court challenge, the plaintiff would have the burden of showing that the admissions policy
was arbitrary and unreasonable and the court would have the benefit of receiving testimony and arguments for each side
of the question. In this regard, this office is of the opinion that the admissions policy would probably be upheld. However,
as discussed below, there is a good deal of authority in similar or analogous situations which seems to indicate that the
sounder and better practice would be to require the applicant to make full disclosure only when the arrest resulted in a
conviction or the substantial equivalent of a conviction.

In a situation in which there would appear to be a greater governmental interest in insuring the good moral character of
applicants than in regard to the present inquiry, full arrest record disclosure requirements of applicants for admission to
the practice of law have been upheld. Spears v. State Bar, 211 Cal. 183, 294 P. 697, 72 A.L.R. 923 (1930); Application of
Walker, 112 Ariz. 134, 539 P.2d 891 (1975); see Annot., Admission to Bar—Moral Character, 64 A.L.R.2d 301 (1959).
However, such requirements in this context have not gone without criticism, for in Schware v. Board of Bar Examiners
of the State of New Mexico, 353 U.S. 232, 77 S.Ct. 752, 1 L.Ed.2d 796 (1957), the United States Supreme Court said:
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*2 The mere fact that a man has been arrested has very little, if any, probative value in showing that he has engaged
in any misconduct. 353 U.S. at 241, 77 S.Ct. at 757, 1 L.Ed.2d at 803.

In the case of employment applications, several courts have invalidated the use of arrest records as an employment
criterion based upon the finding that such use resulted in racial discrimination. Gregory v. Litton Systems, Inc., 316
F.Supp. 401 (C.D. Cal. 1970), aff'd as modified 472 F.2d 631; Richardson v. Hotel Corporation of America, 332 F.Supp.
519 (E.D. La. 1971); City of Cairo v. Fair Employment Practices Commission, 21 Ill. App.3d 358, 315 N.E.2d 344 (1974);
United States v. City of Chicago, 385 F.Supp. 543 (N.D. Ill. 1974); and Dozier v. Chupka, 395 F.Supp. 836 (S.D. Ohio
1975). In the Gregory case, the court went on to state:

... information concerning a prospective employee's record of arrests without convictions, is irrelevant to his suitability
or qualification for employment . . . 316 F.Supp. at 403.

It also appears that courts have increasingly recognized as an infringement of an individual's right to privacy, the
collection, dissemination, and use of inaccurate or incomplete arrest records, especially where the arrest did not result
in a conviction. Menard v. Mitchell, 328 F.Supp. 718 (D.D.C. 1971), modified on appeal as Menard v. Saxbe, 498 F.2d
1017 (D.C. Cir. 1974); Tarlton v. Saxbe, 507 F.2d 1116 (D.C. Cir. 1974); Utz v. Cullinane, 520 F.2d 467 (D.C. Cir. 1975);
T.N.G. v. Superior Court, 94 Cal. Rptr. 813, 484 P.2d 981 (1971); United States v. Kalish, 271 F.Supp. 968 (D.P.R.
1967); Annot. Arrest Records—Expungement, 46 A.L.R.3d 900 (1972). Compare, however: United States v. Linn, 513
F.2d 925 (10 Cir. 1975). The court in Menard v. Mitchell, supra, commented:

.. under our system of criminal justice, only a conviction carries legal significance as to a person's involvement in
criminal behavior . . .. 328 F.Supp. at 724.

Perhaps most relevant to this inquiry is the fact that, indicative of the public policy of this State, the General Assembly
has enacted statutes 1) requiring the destruction of records when a criminal charge is discharged or dismissed or the
accused is found innocent, Code of Laws of South Carolina (1962), as amended, Section 174, 2) providing that records
of juvenile criminal proceedings in family courts are privileged information, Code Section 15-1095.40, and 3) providing
for the expungement of criminal records in certain situations regarding first offense possession of marihuana and other
controlled substances, Code Section 32.1510.57.

Therefore, in light of the above-stated considerations, although we cannot say that a state college admissions policy of
requiring full arrest record disclosure is invalid, it does appear that the sounder and better practice would be to require
disclosure only where the arrest resulted in a conviction or the substantial equivalent of a conviction.

Very truly yours,

*3 Wade S. Kolb, Jr.
Assistant Attorney General
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