
TO: South Carolina State Highway Patrol, 1976 S.C. Op. Atty. Gen. 169 (1976)

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1

1976 S.C. Op. Atty. Gen. 169 (S.C.A.G.), 1976 S.C. Op. Atty. Gen. No. 4343, 1976 WL 22962

Office of the Attorney General

State of South Carolina
Opinion No. 4343

April 29, 1976
*1  THE ISSUANCE OF A UNIFORM TRAFFIC TICKET TO A MOTORIST BY A LAW ENFORCEMENT

OFFICER HAVING TRAFFIC JURISDICTION DOES NOT CONSTITUTE AN ARREST.

TO: South Carolina State Highway Patrol

QUESTION PRESENTED:

Does the stopping of a motor vehicle by a law enforcement officer having traffic jurisdiction and the issuance of a uniform
traffic ticket to the driver constitute an arrest?
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DISCUSSION:

It is a well-established principle of law that not every detention of an individual by a law enforcement officer constitutes
an arrest. As explicated in Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968), there is a difference between
a limited detention of seizure of a person and an arrest.

Since there is no absolute test to ascertain exactly when an arrest occurs, the time and place of an arrest must be
determined in the context of the circumstances surrounding it. Rios v. U. S., 364 U.S. 253, 80 S. Ct. 1431, 4 L. Ed 2d
1688; Cook v. Sigler, 299 F. Supp. 1338 (D. Neb. 1969); State v. Jackson, 280 N. C. 122, 185 S. E. 2d 202.

The courts of other jurisdictions have considered various situations involving alleged arrests and have determined that
a routine license check and the commitant delay does not constitute an arrest in the legal sense. Wilson v. Portee, 361
F. 2d 412 (9th Cir. 1966); Nicholson v. United States, 355 F. 2d 80 (5th Cir. 1966); Rodgers v. U. S., 362 F. 2d 358
(8th Cir. 1966). See also: U. S. v. Lepinski, 460 F. 2d 234 (10th Cir. 1972) (approved stopping vehicle to demand proof
of registration); Frye v. U. S., 315 F. 2d 491 (9th Cir. 1963) (no arrest where vehicle stopped because of equipment
violations); State v. Dark, 22 N. C. App. 566, 207 S. E. 2d 290 (1974) (officer's approach of defendant's truck with drawn
pistol did not constitute an arrest).

*2  The rationale of these cases is aptly stated in United States v. Bonanno, 180 F. Supp. 71 at 78 (D.C.S.D.N.Y. (1960):
While the Fourth Amendment may be construed as encompassing ‘seizure’ of an individual, it cannot be contended that
every detention of an individual is such a ‘seizure’. If that were the case, police investigation would be dealt a crippling
blow, by imposing a radical sanction unnecessary for the protection of a free citizenry.

By virtue of this same rationale, all South Carolina law enforcement officers having traffic jurisdiction may stop any
motor vehicle for the purpose of making a brief, limited, routine investigation to determine whether the motor vehicle
is being operated in violation of any provision of this State's traffic laws. See State v. Williams, 237 S. C. 252, 116 S.
E. 2d 858 (1960). Although it is true that in one sense of the word an arrest has occurred in such a situation in that the
progress of the driver down the highway has been halted, this is not the arrest by police action that brings into play all the
requirements of probable cause. Such a routine check and its concomitant temporary delay of a driver do not constitute
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an arrest in the legal sense. See: Rodgers v. U. S., supra; D'Argento v. U. S., 353 F. 2d 327 (9th Cir. 1965); Lipton v. U.
S., 348 F. 2d 591 (9th Cir. 1965); Rios v. U. S., supra.

This is not to say that persons or vehicles stopped for such a routine investigation may be indiscriminately arrested or
searched without probable cause. Searches of this type must still meet the Fourth Amendment's test of reasonableness.
Ann., ‘Lawfulness of Search of Motor Vehicle Following Arrest for Traffic Violation’, 10 A.L.R. 3d 314.

If a violation of the traffic laws is detected as a result of such a routine inspection, or if a motorist is stopped by an officer
having traffic jurisdiction for a violation that was observed by the officer, the officer may either arrest the motorist or
issue him a uniform traffic ticket. State v. Williams, 237 S. C. 252, 116 S. E. 2d 858 (1960); State v. Mimms, 263 S. C.
45, 208 S. E. 2d 288 (1974); State v. Weaver, 265 S.C. 130, 217 S. E. 2d 31 (1975); § 17–253, Code of Laws, 1962, as
amended; § 46–871, Code of Laws, 1962, as amended.

When a motorist is stopped by an officer having traffic jurisdiction and is subsequently issued a traffic ticket, neither the
physical delay nor the issuance of the ticket constitute an arrest of the motorist. Such a ticket is merely a summons or
notice to appear and serves to confer jurisdiction over the matter to a traffic court. The purpose of issuing a summons
in lieu of arrest has been well stated in Berry v. Bass, 157 La 81, 102 So. 76 (1924), which held that such a summons or
notice to appear before a magistrate was not an arrest:
[T]he very purpose of merely notifying a person charged with some offense simply to appear before a magistrate is
precisely to avoid arresting him therefor; it is precisely not to deprive of his liberty for the time being; it is for the very
purpose of leaving him master of his own movements until the time fixed. And the person so notified or summoned is
no more under arrest than a witness summoned or notified to appear before a magistrate on a given day . . ..

*3  And whether or not such notice or summons be complied with, and, if so, whether such compliance be or be not
because of fear of the consequences, whatever those may be, should he fail to comply, is wholly beyond the present
question; since the fact remains that such person is not under arrest for the time being, but is master of his own
movements. 102 So. at 77.

This holding has been reflected in the opinions of the South Carolina Supreme Court and those of this Office. See: State
v. Adkinson, 264 S.C. 180, 213 S. E. 2d 591 (1975); 1973–76 Op. Att'y Gen., No. 3894, p. 327; 1965–66 Op. Att'y Gen.,
No. 2130, p. 254; 1961–62 Op. Att'y Gen., No. 1298. p. 61.
 
CONCLUSION:

Therefore, the opinion of this Office is that the stopping of a motor vehicle by a South Carolina law enforcement officer
having traffic jurisdiction and the subsequent issuance of a uniform traffic ticket to the driver do not constitute an arrest.

Joseph c. Coleman
Deputy Attorney General
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