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*1 A suit against a county arising on a contract must be brought before the governing body of the county to be
adjudicated.
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City Attorney
Ridgeland, South Carolina

QUESTION PRESENTED:

Can a municipality sue a county in the Circuit Courts of this State on a cause of action arising out of breach of contract?
AUTHORITY:

Act 762 of 1875, 15 Stat. 944;

Section 14-402, 1962 Code of Laws of South Carolina, 1962, as amended;

Bank of McCormick v. McCormick County, 114 S. C. 469 103 S. E. 787 (1920);

Dupree v. Lexington County, 90 S. C. 180, 73 S. E. 70 (1911);

Pickens County v. Day 45 S. C. 161, 22 S. E. 772 (1895);

State v. Goodwin, S.C.—— 598S. E. 35 (1907);

Tinsley v. Union County, 40 S. C. 276, 18 S. E. 794 (1893);

DISCUSSION:

Section 14-402, 1962 Code of Laws of South Carolina, as amended, authorized the bringing of certain claims against a
county, and provides the method and procedure for the handling of these claims. The question of whether Section 14402
permits the bringing of a claim against a county directly in the Circuit Courts of this State rather than before the county
governing body as the section provides has been often asked since adoption of the section in 1875. See 15 Stat. 944.

This question was first raised in the case of Jennings v. Abbeville County, 24 S. C. 542, in which it was held that ‘A

county may be sued, but if upon a county claim it must be done before the board of county commissioners by filing the
claim for audit; for certain causes of action ex delicto the suit may be maintained in the Court of Common Pleas', and
the Court, on page 549, further says: “The Court of Common Pleas is the general fountain of justice, and when the rights
of a citizen, either derived from the common law or the statute, are invaded and the power to protect is conferred upon
no special jurisdiction, he may seek redress in that Court.” But where rights are created by statute to be obtained and
protected in a special manner specified in the act and by a special tribunal, no other court can assume jurisdiction. On
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the contrary, parties interested must pursue the course prescribed and must seek the aid of the tribunal upon which the
power to grant or protect has been conferred, etc.

In the case of Cunningham v. Claredon County, 81 S. C. 201, it was held that the Court of Common Pleas is without
original jurisdiction of the suit against a county arising under contract. In the case of Peoples Bank v. Greenville County,

85 S. C. 297, it was held that the Court of Common Pleas has no original jurisdiction against a county in a suit on
contract. Bank of McCormick v. McCormick County, 114 S. C.

All the cases clearly indicate that all claims arising in contract against a county must be presented to the governing body of
the county for disposition. Although the governing body is not a court, Tinsley v. Union County 18 S. E. 794 (1893), the

action of the governing body in approving or disallowing a claim against the county is an adjudication, State v. Goodwin
——S.C.——, 59 S. E. 35(1907), and the only method of review is by appeal to the circuit court, DuPree v. Lexington
County, 90 S. C. 180, 73 S. E. 70 (1911). The right of appeal carries with it the incidental right to introduce testimony
before the governing body to establish the facts of the case, Pickens County v. Day, 45 S. C. 161, 22 S. E. 772 (1895).

CONCLUSION:

*2 A suit against a county arising on a contract must be brought before the governing body of the county to be
adjudicated. The procedure for review of the county governing board's decision is by appeal to the circuit court.

George C. Beighley
Assistant Attorney General
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