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Alan Wilson

ATTORNEY GENERAL

The Honorable Tom Davis, Member

South Carolina Senate

P.O. Box 142

Columbia, SC 29202

Dear Senator Davis:

Attorney General Alan Wilson has referred your letter to the Opinions section. Your
letter states the following:

I ask that your office provide an opinion on whether the referenced Educational
Credit for Exceptional Needs Children proviso (the "ECENC" proviso) violates
Article XI, § 4 of the South Carolina Constitution (the "Elaine Amendment"). ...

On March 21, 2011, your office opined that Senate Bill 414, which contemplated
scholarships being granted by private 501(c)(3) charitable organizations (and
funded by donations from individuals and corporations subsequently claimed by
the donors as credits against state income tax) did not violate the Elaine
Amendment....

The ECENC proviso differs from Senate Bill 414 in that donations are not made
to private 503(c)(3) entities, but to a public charity formed under IRC Section
509(a)(1) through 509(a)(4), with the charity governed jointly by five directors
and the state Department of Revenue. Does this increased degree of state
involvement in the scholarship make it unconstitutional?

Law/Analysis

I. March 21,2011 Attorney General Opinion regarding Senate Bill 414.

As your letter notes, this Office's March 21, 2011 opinion concluded that Senate Bill
414, the Education Opportunity Act, complied with both the Article 1, § 2 and Article XI, § 4 of
the South Carolina Constitution. Op. S.C. Attv. Gen.. 2011 WL 1444725 (March 21, 2011). The
request letter described Senate Bill 414's relevant features as providing:

(1) the receipt of scholarships by students to attend independent primary or
secondary schools of their choice; (2) the receipt of a tax credit for tuition paid for
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