
Alan Wilson

Attorney General May 22, 2020

The Honorable David R. Wagner
Solicitor, Tenth Judicial Circuit

PO Box 8002

Anderson, SC 29622

Dear Solicitor Wagner:

You have requested an opinion from this Office regarding "the use of a subpoena duces tecum in
criminal proceedings pursuant to Rule 13(a)(1) of the South Carolina Rules of Criminal
Procedure, most notably in reference to the recent amendment and additional comment issued on
May 1,2019."

In your opinion request letter, you state the following:

As 1 understand Rule 13, a subpoena duces tecum can only be
issued for a "specified court proceeding." Rule 13(a)(1),
SCRCrimP. This language was added from previous Rule 13(a).
My understanding is that this was to clarify that compelled
production of documents from third parties, in criminal
proceedings only, can only be conducted where there is a specified
hearing and/or trial for which they are necessary. Note to
2019 Amendment. Unlike Rule 45, SCRCP, which allows for the
production of documents separate from a court proceeding, a third-
party cannot be compelled via Rule 13 to produce documents at an
earlier date and time than the court proceeding. Further, my
understanding is that a party cannot move the court for a third-
party to produce documents, and in essence manufacture, a "court
proceeding" for the purposes of gathering documentation prior to a
trial or hearing. Finally, it is my understanding that a party cannot
issue a subpoena for a third-party during a term of General
Sessions court in the absence of a specified hearing with notice.
An example of this third scenario would be an appearance date for
a determination on whether an individual charged will accept a
plea offer or proceed forth to trial, but no other hearing has been
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